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GETTING TO YES!  HOW TO MAKE YOUR NEXT MEDIATION A SUCCESS 

I have now been a mediator for over 10 years.  While mediation is not my “full time gig” 

it is an active and growing part of my practice. During my time as a mediator and while 

representing my clients at mediations as an advocate I have learned that there are certain key steps 

which lawyers can take to greatly increase the chances that their mediation will be a success.   

1. Be Prepared.  

This probably seems obvious, but if it were I would not be listing it first.  Lawyers are 

busy.  The mediation often takes a backseat to the hearing, the deposition or the day-to-day 

demands of your practice.  But to increase the chances of having a successful mediation 

you must be prepared.  What does that mean?   

Provide the mediator with a written position statement or other submission which identifies 

the strengths and weaknesses in your case, key legal issues, key documents and key 

testimony.  If you do not have time to prepare the statement, or there are certain things you 

would rather not put in writing, then schedule a phone call with the mediator.  My practice 

is generally to call the lawyers prior to the mediation, but when counsel reaches out to have 

a call instead of submitting a written position statement I am always happy to oblige.  

There is also a second aspect of your preparation.  You must prepare your client for what 

the mediation entails.  Not every client is a seasoned in-house counsel or claims adjuster 

who knows the mediation process well.  Describe the process, describe the mediator’s style 

and describe the negotiation style or tactics of your opponent, or at least the anticipated 

tactics.  Everyone on your side of the table (or virtual table) should be fully versed on the 

process and ready to proceed.   

2. Be Candid.   

You need to have a frank and candid discussion with the mediator.  Don’t omit facts which 

are harmful to your position, but which would be helpful to the mediation process.  Tell 

the mediator if there is specific information that he or she cannot share with the other side.   

Be candid with your client.  Your client should hear from you about the weaknesses in your 

case.  Some lawyers prefer for the mediator to handle this because of a concern that the 

client will believe the lawyer is not 100% committed to them, or is not aggressive enough, 

if he or she acknowledges weaknesses.  While the mediator can certainly act as the bearer 

of bad news it is more effective if the mediator’s discussion of weaknesses reinforces what 

you have previously said to your client.  

You also must be candid with your client as to the value of the case or the potential 

exposure.  Mediation should not be the first time the client learns a loss is likely, or that a 

high six or potentially seven figure verdict is a real possibility.   

3. Use the Process to Evaluate, be Evaluated and Foster Goodwill.   
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The mediation may be the first time the person who will make the decision on settlement 

will meet you and your client.  If your mediation involves a joint session that is an excellent 

opportunity to show the other side that you are a strong advocate and that your client makes 

a favorable impression and will likely present favorably to the judge and/or jury.  It is also 

an opportunity to evaluate the opposition.   

The mediation is also an excellent opportunity to foster goodwill, as this will likely be the 

first meeting in the case that is not at least somewhat contentious.  A simple handshake and 

polite greeting at the outset of the mediation, even if it is just for a brief joint session to 

explain the process or a handshake in the lobby, can go a long way later in the day.   

4. Let Your Client Engage in the Process and with the mediator.   

Counsel who want to do all the talking at the mediation do themselves and their client a 

disservice.  In most cases, for the process to be successful it is imperative that plaintiff and 

defendant both “get to have their day in court” and lay out their view of the case.  This is 

especially true in personal injury cases, employment cases and other cases where emotions 

run high.  Allow your client to have open, frank discussions with the mediator.  Doing so 

will move them closer to settlement.   

5. Be Realistic/Don’t Set Unrealistic Expectations.  

Know the value of your case and negotiate accordingly.  If you represent the plaintiff and 

open with a value that is well beyond your best day in court you will slow the process down 

and create unrealistic expectations for your client.  The same is true if you represent the 

defendant and repeatedly make low ball, unrealistic offers.  Unrealistic expectations 

created by unrealistic offers will become an impediment to settlement.   

6. Be Patient and Keep an Open Mind.  

Seasoned attorneys know that the mediation process moves slowly.  It takes time for the 

parties to state their positions, make and evaluate offers and for the process to work.  Be 

patient.  Resist the urge to jump to the bottom line or start using brackets early in the 

process.  It takes time for both sides to get into the range where settlement makes too much 

sense for either to walk away.   

Similarly, keep an open mind.  Do not let early offers which are extremely far apart 

discourage you.  Keep your eye on the ball and negotiate the value of your case regardless 

of unrealistic offers from the other side.   

7. Be Creative.  

Some cases offer a good opportunity to add terms to the settlement that could not be 

obtained with a victory at trial.  Employment cases are a good example.  Letters of 

recommendation, reclassified personnel records (such as changing a termination to 

resignation or retirement) and nondisparagement terms are all terms often included in 

settlements of employment cases that could not be obtained with a victory at trial.   
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Creativity is not limited to employment cases.  A letter of apology or some other sentiment 

of remorse is sometimes that key to getting the case settled.   

There are also creative opportunities to offer monetary benefits other than just a payment 

to the plaintiff.  A college fund for the plaintiff’s child or children, or a donation to a 

charity, can sometimes be the final piece to the settlement puzzle.    

8. Make a Business Decision, Not an Emotional Decision.   

This applies more to clients than attorneys.  But I have seen cases where it also applies to 

the attorneys.  You are making a business decision.  Emotion should not factor into the 

decision.   

9. Put it in Writing. 

If you reach a settlement sign an agreement or at least an enforceable term sheet which 

reflects all the material terms of the settlement that day.  The failure to do so may result in 

the settlement falling apart because the parties cannot agree on all the terms when they go 

back and forth over the more formal settlement agreement.  A written term sheet with the 

material terms signed by the parties will likely be sufficient to enforce the settlement if one 

side files a motion to do so.   

10. Honor the Deal.   

After all your hard work to come to terms don’t let the deal fall apart because your client 

fails to honor the terms.  Settlement terms such as confidentiality and nondisparagement 

start the day of the mediation and continue thereafter.  A letter of recommendation or a 

positive or neutral reference is also an on-going obligation that can be overlooked.  Make 

sure the parties understand what all the terms mean, and which terms are effective 

immediately and as applicable, going forward.   

I hope these tips will help you “get to yes” at your next mediation.   

J. Chadwick (“Chad”) Hatmaker is on the FDCC Board of Directors.  He is a Member of 

Woolf, McClane, Bright, Allen & Carpenter, PLLC in Knoxville, Tennessee.  His practice 

focuses on employment law and litigation and commercial litigation.  He has an active 

mediation practice which also focuses on these areas.    


